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A RAY OF HOPE FOR CONSUMERS IN
NIGERIA AS EXEMPTION CLAUSES
SLIDE TOWARDS EXTINCTION
—Felicia Nwanne Monye*

Exemption clauses have become a common feature in contracts of
all forms, including contracts for the sale of goods and services,
electronic commerce and consumer contracts. The effect is more
severe in business-to-consumer contracts as consumers are not in
a position to negotiate the terms of contracts and usually transact on the standard forms of suppliers. To ensure that businesses
do not abuse the weaker bargaining position of consumers, some
countries have adopted some measures to curtail or prohibit the
use of exemption clauses in consumer contracts. A prominent statutory enactment in Nigeria in this regard is the Federal Competition
and Consumer Protection Act 2018, which prohibits terms that
adversely affect the interests of consumers. The courts have also
adopted some rules of interpretation that restrict the application of exemption clauses, the latest being the rule of law recently
established by the Supreme Court. This paper examines the statutory and judicial developments in Nigeria in relation to exemption
clauses and makes some comparisons with the positions in the
United Kingdom and India. With particular reference to Nigeria,
the paper concludes that the trend of statutory and judicial developments points to the fact that exemption clauses are sliding
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towards extinction, thus paving the way for improved consumer
protection in the country.
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I. INTRODUCTION

Exemption clauses (also known as exclusion clauses) have become almost
a regular feature in all forms of contracts, including contracts for the sale
of goods and supply of services. This trend is also noticeable in Electronic
Commerce (“E-Commerce”). For instance, a review of the websites of the
online stores operating in Nigeria shows that contracts for goods and services
displayed on such websites are subject to the terms and conditions stipulated
by the store owners. Nevertheless, consumers purchase goods and services
from such stores, notwithstanding such clauses’ implications. It is reported that
Nigeria is the 33rd largest market for E-Commerce with a revenue of US$6.9
billion in 2021, placing it ahead of Denmark and behind Colombia.1 This exponential growth is, however, not matched by legal regulation. Nigeria is yet to
enact a dedicated law on E-Commerce, although there are some regulatory
instruments dealing with some aspects of this form of commerce. Examples
are the Nigeria Data Protection Regulation 2019: Implementation Framework
20202 and Guidelines on Operations of Electronic Payment Channels in Nigeria

1

2

‘The eCommerce market in Nigeria’ (ecommerceDB) <https://ecommercedb.com/en/markets/
ng/all> accessed 18 August 2022.
‘Nigeria Data Protection Regulation 2019: Implementation Framework’ <https://nitda.gov.
ng/wp-content/uploads/2021/01/NDPR-Implementation-Framework.pdf> accessed 18 August
2022.
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20203 issued by the National Information Technology Development Agency and
the Central Bank of Nigeria, respectively.
Contracts with consumers are not shielded from the overbearing influence
of exemption clauses. The effect is direr in such contracts because of consumers’ weaker bargaining power compared to other contracting parties. It has
been noted by Monye that:
This has become a nightmare to consumers as almost all consumer
products and services are sold with one form of exemption clause
or another. Even in very simple transactions, it is not uncommon to
find a clause such as “no refund, no return, no replacement” or, in
the case of a fee-paying park, a notice to the effect that “cars are
parked at owner’s risk”. A consumer may not be conscious of the
reality of such clauses until a problem arises and the supplier of the
product or service raises the clause to escape liability.4
To protect the interests of consumers, certain safeguards are taken by countries to whittle down or avoid the application of such clauses. For example, in
Nigeria, the Federal Competition and Consumer Protection Act 2018 (FCCPA)
contains special provisions to ensure that undertakings do not include onerous terms in contracts with consumers. In addition, the courts have also made
considerable inroads in the interpretation of exemption clauses, thereby greatly
restricting the application of such clauses.
This paper traces Nigeria’s chequered history of exemption clauses from
statutory and judicial perspectives. It examines the positions of the judiciary at
different times up to the present moment. With respect to statutory position in
Nigeria, a comparison is made with the positions in the United Kingdom and
India. The choice of these countries is predicated on the historical link they
share with Nigeria. Nigeria and India were colonies of the United Kingdom.
Another reason for choosing India is the extended meaning of ‘consumer’ in
the Consumer Protection Act, 2019 (“CPA”), which has increased the categories
of persons protected under it. Another reason is the comprehensive provisions
of the CPA on ‘unfair contract’, a phrase that is closely related to exemption
clauses, the subject of this discourse, at least, in effect.
3

4

‘Guidelines on Operations of Electronic Payment Channels in Nigeria’ <https://www.cbn.gov.
ng/Out/2020/CCD/Reviewed%20and%20Approved%20Guidelines%20on%20Operations%20
of%20Electronic%20Payment%20Channels%20in%20Nigeria%202020.pdf>
accessed
18
August 2022.
F. Monye, ‘An Overview of Consumer Law in Nigeria and Relationship with Laws of other
Countries and Organisations’, (2018) 41 Journal of Consumer Policy, <https://doi.org/10.1007/
s10603-018-9385-0>, accessed 25 April 2022.
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With particular reference to the sale of goods, the sale of goods laws of different states in Nigeria enshrine the rights and obligations of sellers and buyers
in a contract of sale. In the context of consumer law, the buyer, usually in a
weaker bargaining position, can be regarded as a consumer for protection. It
is, therefore, important to consider how far the sale of goods laws protect the
buyer’s interests to ensure that he is not short-changed in sale of goods transactions. To determine this issue with reference to the theme of this paper, the
provisions of the sale of goods laws in Nigeria and India relating to exemption clauses are examined. As a former colony of the United Kingdom, many
Nigerian statutes are modelled on English statutes. This historical link is also
reflected in some Indian laws, a clear example for this paper being the Sale of
Goods Act, 1930, which was based on the Sale of Goods Act, 1893 (UK). In
the case of Nigeria, this English Act applied in the country as an act of general
application but has now been replaced in many states by the local sale of goods
laws.
II. MEANING OF CONSUMER

A central component of the title of this paper is ‘consumer protection’. It is,
therefore, important to understand the meaning of the term ‘consumer’ who is
the beneficiary of consumer protection measures.
The term ‘consumer’ has been defined from different perspectives by writers,5 the judiciary,6 and the legislature.7 However, for this paper, attention is
focused on the definitions of the term contained in sections 167, FCCPA and
2(7), CPA.
Section 167 FCCPA
“Consumer” includes any person—
(a) who purchases or offers to purchase goods otherwise than for the purpose of resale but does not include a person who purchases any goods
for the purpose of using them in the production or manufacture of any
other goods or articles for sale; or
(b) to whom a service is rendered;
5

6

7

P.A. Aaaker and G.S. Day, Consumerism (2nd edn, Free Press 1974) XVII; LG Schiffman
and LL Kanut, Consumer Behavior (Prentice-Hall Inc. 1978) 4-5; FN Monye, 59th Inaugural
Lecture of the University of Nigeria, delivered on 26 May 2011, p 5.
See M’Alister (or Donoghue) v Stevenson 1932 AC 562; Nigerian Bottling Co (Nig) Ltd v
Constance Ngonadi (1985) 1 NWLR (Pt 4) 739 SC; Okwejiminor v Gbakeji (2008) 5 NWLR
(Pt 1079) 172 SC; Amadi v Essien (1994) 7 NWLR (Pt 354) 91 CA.
Nigerian Communications Act 2003, s 157; Electric Power Sector Reform Act 2005, s 100.
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An obvious limitation of this definition is the restriction of the term to purchasers of goods and recipients of services. The concept of consumer goes
beyond purchasers of goods but extends to persons who use goods whether or
not purchased by them, persons who are regarded as ultimate consumers. This
extended meaning is noticeable in judicial decisions and in the locus classicus case of Donoghue v Stevenson decided about ninety years ago. If a homemaker buys goods for their household, any member of their family who uses
the goods will qualify as a consumer for protection and claim. This means that
any family member injured or adversely affected by the goods can sue any person responsible for the offending act, at least in negligence.
The restriction inherent in this definition is contrary to s. 136 of the same
Act. Sub-section 3 imposes liability on an undertaking for defective goods or
services whether or not the user or consumer bought the goods or service from
or entered into any contractual agreement with the undertaking.8
Remarkably, this provision commences with the word ‘includes’, which connotes that the definition is not intended to be exhaustive. This, notwithstanding, a definition that includes the user is preferred to ensure that this important
stakeholder in the product chain is directly covered.
Section 2(7) CPA
Under s. 2(7) of the CPA, the term ‘consumer’ is defined as any person
who—
(i) buys any goods for a consideration which has been paid or promised or
partly paid and partly promised, or under any system of deferred payment and includes any user of such goods other than the person who
buys such goods for consideration paid or promised or partly paid or
partly promised, or under any system of deferred payment, when such
use is made with the approval of such person, but does not include a
person who obtains such goods for resale or for any commercial purpose; or
(ii) hires or avails of any service for a consideration which has been paid
or promised or partly paid and partly promised, or under any system
of deferred payment and includes any beneficiary of such service other
than the person who hires or avails of the services for consideration
paid or promised, or partly paid and partly promised, or under any system of deferred payment, when such services are availed of with the
8

For a fuller examination of this definition, see F.N. Monye, Law of Consumer Protection
Volume One: Statutory Liability, 2nd edn. (Kraft Books Limited 2021), ch 3, 155-156.
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approval of the first mentioned person, but does not include a person
who avails of such service for any commercial purpose.
Explanation.—For the purposes of this clause—
(a) the expression “commercial purpose” does not include use by a person
of goods bought and used by him exclusively for the purpose of earning
his livelihood, by means of self-employment;
(b) the expressions “buys any goods” and “hires or avails any services”
includes offline or online transactions through electronic means or by
teleshopping or direct selling or multi-level marketing;
It is seen from this definition that the term ‘consumer’ under the CPA
extends to small-scale operators that obtain goods or services for businesses
operated on a self-employment basis. This is logical and can be regarded as
legal recognition of the fact that persons who purchase goods or services
exclusively to earn a livelihood by means of self-employment do not enjoy
equal bargaining power as the suppliers with whom they contract. Just like
the case of the individual consumer who buys goods for personal and family purposes, a person who buys goods or services to earn a living by means
of self-employment needs to be protected in the same way as the individual
consumer. Such an operator is in a weaker bargaining position like the individual consumer. The contract entered into by such an operator is usually on
the standard form of the supplier, and the basic terms of the contract are not
negotiated.
Commenting on the meaning of the term ‘consumer’ in the repealed
Consumer Protection Act 1986 (India), which, like the present Act, extended
to persons who bought goods exclusively to earn a livelihood by means of
self-employment, Prasad writes that the term has been drafted in such a way
to include more people to be the beneficiaries of the Act. He explains that to
avoid controversy in cases where a person who buys goods for commercial
purposes is regarded as a consumer, Synco Textile (P) Ltd v Greaves Cotton
and Co Ltd9 is illustrative. Here, it was decided that a purchaser of goods or
even machinery for self-employment purposes that does not engage in any
trading or manufacturing business on a large scale for the profit-making will
be treated as a consumer.10

9
10

1990 SCC OnLine NCDRC 3.
A Rajendra Prasad, ‘Consumer Access to Justice: Indian Perspective’ Consumer Journal, F.
N. Monye Ed., Vol 2, No 1, 2006.
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The extension of the term ‘consumer’ by CPA to persons who buy goods
exclusively to earn a livelihood by means of self-employment is a laudable
innovation.
Another innovative provision of CPA is the extension to online transactions.
Extending it to online and electronic transactions cannot be over-emphasised
in this digital age, given the increasing number of consumers that trade online
daily.
Remarkably, the definition of ‘consumer’ under this section includes any
user of such goods other than the person who buys such goods for consideration paid or promised or partly paid or partly promised, or under any system
of deferred payment, when such use is made with the approval of such person
(emphasis supplied). A similar provision is made for the user of services. The
extension to users is commendable. However, the requirement of approval of
the purchaser appears unnecessary. Commenting on this requirement, Monye
writes:
…the requirement of approval of the purchaser introduces an
unnecessary restriction. Since the aim of consumer protection is to
protect the ultimate consumer against unsafe and substandard products and services, a restriction such as this will stifle the ability of
an injured consumer to make a claim against the offender, a claim
which may be based on negligence or made through any available
channel of redress.11
Users of goods and services obtained with the approval of the purchasers
will fare better without this restriction. Therefore, it is submitted that this
restriction is unnecessary and should be deleted from the provision.
III. THE PRODUCT LIABILITY TREND

The need to protect the interests of consumers has taken the centre stage
across the globe. However, with the rapid industrialisation and the complexity
of modern products, it has become challenging for consumers to protect their
interests. It has also been observed that located on the demand side of the market equation, consumers are at a clear disadvantage regarding information and
negotiating power, product safety, quality and pricing.12

11
12

Monye (n 8) 37.
Consumers International Africa Office (Ghana) Quality of Life in Africa through
Competition, Annual Report, 2004 at p 1, cited in F.N. Monye, 59th Inaugural Lecture of the
University of Nigeria, delivered on 26 May 2011, p 7.
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Given the disadvantageous position of the consumer, it is not surprising that
the governments of different countries have adopted specific measures to protect the interests of consumers. A prominent measure in this regard is statutory
enactment which enshrines product liability. An excellent example in Nigeria is
the FCCPA. This Act’s objectives include protecting and promoting the interests and welfare of consumers by providing consumers with a wider variety of
quality products at competitive prices. Among other things, the Act also prohibits restrictive or unfair business practices which prevent, restrict or distort
competition or constitute an abuse of a dominant position of market power in
Nigeria.
The CPA has a clear mandate on product liability. Section 2(9) sets out different aspects of consumer rights that are protected. One such right is the right
to be protected against the marketing of goods, products or services which are
hazardous to life and property. Another right, which is, in fact, particularly relevant to this paper, is the right to seek redressal against unfair trade practices,
restrictive trade practices or unscrupulous exploitation of consumers.
It has been noted that one of the key features of the CPA is the concept of
product liability;13 and that the CPA now provides for detailed ambit on product
liability with specific responsibilities and liabilities of a ‘product manufacturer
(sections 2(36) and (84)) ‘product service provider’ (sections 2(38) and (85)) or
‘product seller’ (sections 2(37) and (86)).14
There is no doubt that the rights of consumers cannot be actualised without
an effective product liability regime. An interesting definition of product liability is given by s. 2(34) of the CPA as the responsibility of a product manufacturer or product seller of any product or service to compensate for any harm
caused to a consumer by such defective product manufactured or sold or by a
deficiency in services relating to it.
It is seen from the foregoing that under the FCCPA (Nigeria) and CPA
(India), there exist impressive statutory safeguards for consumers. However,
the consumer rights provided by these Acts may be rendered nugatory if
the use of unconscionable terms by suppliers of products and services is not
checked. Therefore, the provisions of these Acts and sale of goods laws on
exemption clauses are examined in this paper.

13

14

Anindya Ghosh and Nabarun Chandra Ray, ‘Product Liability Law in India: An Evolution’
(Mondaq 20 August 2020) <https://www.mondaq.com/india/dodd-frank-consumer-protection-act/974270/product-liability-law-in-india-an-evolution> accessed 18 August 2022.
ibid. The sections in brackets in this paragraph were noted as footnotes by the writers.
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IV. EXEMPTION OF LIABILITY

As noted above, exemption clauses regularly feature in commercial transactions, including contracts with consumers. The doctrine of freedom of contract informs the ability or right of parties to insert exclusion clauses. The
same freedom which entitles parties to include any desired terms in their contracts also entitles them to insert exemption or limitation clauses to delineate
the scope of obligations assumed under the contract. A review of commercial
transactions, however, shows that this freedom is almost exclusively exercised
by suppliers of goods and services to the detriment of the consumer, who,
almost always, is in a weaker bargaining position.

A. Judicial Interventions to Restrict the Application of Exemption
Clauses
To ensure that the consumer, or any weaker party in the bargain, is not
unduly prejudiced, the courts have adopted different rules to restrict the
application of exemption clauses. This judicial practice cuts across different
jurisdictions.
In Nigeria, such rules include the requirement that the clause in question
must be part of the contract, the contra proferentem rule, and the rule of fundamental breach or breach of a fundamental term.

(a) The clause must be part of the contract
The judicial insistence that a clause must be part of the contract to acquire
validity is a settled principle in Nigeria. In several cases culminating in the latest pronouncement on this principle in ABC Transport Co Ltd v Omotoye,15the
courts refused to allow reliance on exemption clauses contained in documents
issued after making the contract. In ABC Transport Co Ltd, the Supreme Court
confirmed the judicial position, which has been applied in previous cases that
a clause not contained in the contractual document does not bind a person
against whom it is claimed. In that case, the plaintiff’s/respondent’s goods were
burnt and damaged by heat in the bus luggage compartment of the defendants’/
appellants’ bus, where they were reloaded during the journey. The respondent’s
letter of complaint to the appellants’ Managing Director was unattended to.
Hence, she instituted this action claiming N117,000 as the value of the goods
damaged; N4,700 as the cost of transporting the goods; and N1,000,000 as
damages for loss of goodwill, loss of turnover on the goods and loss of profit.
The trial court dismissed the plaintiff’s case. The appeal by the plaintiff was
15

(2019) 14 NWLR (Pt 1692) 197 (SC).
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allowed by the Court of Appeal. On appeal by the defendants, the Supreme
Court, in a unanimous judgment, noted that the tickets in which the exemption clause was written were exhibits A and B with which the respondent travelled from Port Harcourt to Lagos and Lagos to Port Harcourt as a passenger.
Still, this clause, which sought to exculpate the appellants from liability for
loss or damage to passengers’ luggage, was not in the luggage ticket issued
to the respondent for her luggage, Exhibit C. The court ruled in favour of the
respondent.

(b) Contra Proferentem Rule
The contra proferentem rule is that where a clause is ambiguous, it should
be interpreted against the party who inserted it. In other words, where the
meaning of a clause is unclear, it will be resolved in favour of the party against
whom it is claimed. In applying this rule, the courts construe any ambiguity
against the party who inserted the clause. For example, in Ogwu v Leventis
Motors Ltd,16 the clause purported to exempt the defendants from liability for
‘any warranty, implied or otherwise, as to description, state, quality, fitness
and road worthiness or otherwise. It was held that the clause did not protect
the defendants who delivered a five-year-old lorry in place of the one-year-old
lorry bargained for.

(c) Rule of Fundamental Breach or Breach of a Fundamental Term
The rule of fundamental breach or breach of a fundamental term was the
most controversial of the rules for the interpretation of the effect of a fundamental breach on exclusion clauses in Nigeria, leading to disparate judicial
decisions at different times. This lack of congruence in judicial interpretations
weakened the position of consumers as the ingenuity of suppliers of products and services in drawing and inserting wide exemption clauses significantly eroded their ability to pursue deserving claims successfully. For a better
appreciation of the consumer’s predicament over the years and the prospects
of improved protection under the present dispensation, it is pertinent to give a
brief history of judicial decisions on the subject.

B. Chequered Decisions on Fundamental Breach
For a long time, the courts in Nigeria oscillated between the rule of law and
the rule of construction. The rule of law postulates that an exemption clause,
no matter how wide, will not protect a fundamental breach or breach of a
16

(1963) NRNLR 115.
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fundamental term. On the other hand, the rule of construction is to the effect
that whether a fundamental breach will be protected by an exemption clause
is a question of construction of the relevant clause to determine whether it is
wide enough to cover the breach that has arisen.
In Niger Insurance Co Ltd v Abed Brothers Ltd17 decided in 1976, about
46 years ago, the Supreme Court established the rule of law doctrine and
reiterated that a party in fundamental breach of contract cannot rely on an
exemption clause to exonerate themselves from liability. The case involved an
unreasonable delay on the part of the appellants to repair the vehicle insured
with them by the respondents. The court held that the delay was a fundamental
breach which denied the appellants the right to rely on the exemption clause.
In contrast, in 1989, the same Apex Court in Narumal and Sons Ltd v Niger
Benue Transport Co Ltd,18 following the decision of the House of Lords in
Photo Production Ltd v Securicor Transport Ltd,19 adopted, although obiter,
the rule of construction as the applicable rule. Writers heavily criticised this
decision.20 In Eagle Super Pack (Nigeria) Ltd v African Continental Bank Plc21
and International Messengers (Nig) Ltd v Pegofor Industries Ltd,22 the court
reverted to the rule of law by refusing to allow reliance on exemption clauses
to protect the parties in fundamental breaches. However, these cases did not
settle the uncertainty as to the applicable rule because, in the former, the rule
was stated obiter, while in the latter, the decision was based on a statutory
17

18
19
20

21
22

(1976) 6 UILR (Pt1) 64 SC. See also Adel Boshali v Allied Commercial Exporters Ltd (1961) 2
SCNLR 322.
(1989) 2NWLR (Pt 106) 730 (SC).
1980 AC 827.
See E.O. Ezike Nigerian Contract Law (Chenglo Limited 2018) 183; I.E. Sagay, Nigerian Law
of Contract (Spectrum Books Ltd 2000) 197-201; A. Olawale ‘Recent Trends in Fundamental
Breach and Exclusion Clauses in the Consumer/Commercial Transactions’, The Journal of
Private and Properly Law, vols 16, 17 & 18, April 1993, 37-49; Felicia Monye, ‘The Need to
Restrict the Scope of Application of Exemption Clauses’, Justice (A Journal of Contemporary
Legal Problems, June 1991, vol 2, No. 6) 19-27; Y.O. Ali ‘Exemption Clauses in Contractual
Obligation Need for a Judicial Rethink <https://www.yusufali.net/articles/Exemption_Clauses_
In_Contractual_Obligation_Need_For_A_Judicial_Rethink.pdf accessed 22 March 2020>.
Cf. C.K. Agomo, ‘Effect of the Demise of the English Doctrine of Fundamental Breach on
the Nigerian Law of Contract’, The Nigerian Journal of Contemporary Law, vol 13,198183, 69-77. But the view of this writer on this issue appears to have changed. See ‘Exclusion
Clauses in Contract and the Implications for Consumer Protection in Nigeria’, Obiladeed, A
Blue Print for Nigerian Law (University of Lagos 1995) 15 – all cited in F.N. Monye, Law of
Consumer Protection Volume One: Statutory Liability, 2nd edn. (Kraft Books Limited 2021)
37.
(2006) 19 NWLR (Pt 1013) 20 (SC).
(2005) 15 NWLR (Pt 947)1 (SC). See also Oceanic Bank International (Nig.) Ltd v Chitex
Industries Ltd (2000) 6 NWLR (Pt 661) 464 CA where the Court of Appeal refused to allow
reliance on exemption in case involving a fundamental breach. Like the case of Pegofor,
Oceanic arose in a state with a statute which prohibits the application of exemption clauses to
fundamental breaches.
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provision which prohibits reliance on exemption clauses in cases of fundamental breach.
The Supreme Court’s recent decision in Mekwunye v Emirates Airlines23 has
firmly established the rule of law as the applicable rule. The appellant, a student of the North Texas University, Denton, Texas, USA bought the respondents’ return electronic ticket for $2,067 US Dollars for her trip from Dallas
- Houston - Dubai - Lagos and back. The appellant bought the ticket seven
months before her travel date and confirmed it three times before her travel
date (17 December 2007). On that day, she went to the Dallas Airport, USA,
to commence her travel to Nigeria and presented the ticket for issuance of a
boarding pass, but she was denied boarding and was not told any reason for
the denial, notwithstanding that the ticket had been three times confirmed with
“17 Dec OK” clearly inscribed on it. She was merely told that the ticket had
been cancelled though she was not informed previously. The respondents did
not make any alternative travel plan for her. Therefore, she was constrained
to stay over without any accommodation offered by the respondents. As a
result, she had to buy another electronic ticket from American Airlines on 18
December 2007 for the sum of $3,200 US Dollars through her father to enable her to travel on 19December 2007 by a longer route: Dallas - Fort Worth London Gatwick - Dubai- Lagos and back. The longer route took her 48 hours
to complete.
When she could not reach an acceptable refund agreement with the respondents after her trip, she instituted this action at the Federal High Court and
sought:
(a) A declaration that the respondents’ refusal to transport her from DallasHouston-Dubai-Lagos on 17 December 2007 was a breach of contract of
carriage by air;
(b) $3,200 US Dollars as special damages or the cost of the alternative
arrangement she made in buying the American Airlines ticket;
(c) N10,000,000 for great anxiety, trauma, and emotional stress caused to
her and her family;
(d) N1,000,000 being the cost for instituting this action.
In their defence, the respondents stated that the denial of boarding to the
appellant was in the contemplation of the parties and was covered by the
exception clause in Article 9.3.1 of the Emirates Condition of Carriage, 2006,
which states:
23

(2019) 9 NWLR (Pt 1677) 191 (SC).
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If we cannot carry you in your ticketed class of service on a flight
for which you have a confirmed reservation and have met all applicable check-in and boarding deadlines, we will carry you on one of
our latter flights in your ticketed class of service, or if you choose,
we will carry you on another class of service and will refund you
the deference between the applicable fare, taxes fees, charges and
surcharges paid for your ticketed class of service - alternatively you
may choose to receive an involuntary refund in accordance with
Article 10.2.
The trial court ruled in favour of the plaintiff/appellant, but the Court of
Appeal upturned this. On appeal, the Supreme Court unanimously allowed the
appeal. After explaining the meaning of a fundamental term of a contract, the
court noted that the respondents’ failure to allow the appellant to board their
airplane on the agreed date of departure was a breach of a fundamental term
because carriage of the appellant was the essence of the entire contract.
On whether a party in breach of a fundamental term of the contract can
limit liability by relying on exemption clauses, the court stated that a party in
breach of a fundamental term of his contract would not be allowed to benefit
from or resort to exemption clauses to limit his liability. The court observed
that, in this case, the respondents brazenly breached the contract of carriage
by air. Consequently, there was a total failure of consideration and the central
purpose or essence of the contract wholly disappeared. The court concluded
that in the circumstance, the exclusionary clause in the contract could not be
availed by the respondents.24
The Supreme Court, the apex court in Nigeria, has, thus, firmly established
the rule of law as the applicable rule for interpreting exemption clauses. The
court in reaching this decision, cited, with approval, its previous decision in
Niger Insurance v Abed Brothers Ltd where this rule was first established. This
has, consequently, put to rest the controversy and uncertainty concerning the
rule that should be applied in Nigeria’s interpretation of exemption clauses.
This, in effect, gives the courts the liberty to disallow reliance on any exemption clause that will enable a party to wriggle out of an essential contractual
obligation.
It can be argued that although this case is related to a fundamental breach,
the principle established therein can be extended to all cases involving
24

The following cases were referred to by the Court: Boshalli v Allied Commercial Exporters
Ltd (1961) 2 SCNLR 322; Owners MV Gongola Hope v Smurfit Cases (Nigeria) Ltd (2007) 15
NWLR (Pt 1056) 189.
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exemption clauses in consumer contracts. This assertion is premised on the
fact that the courts determine the nature of a breach in a contract, that is,
whether the breach is fundamental or not.
Given the above pronouncement, it can be argued that nothing stops the
courts from interpreting many terms in consumer contracts as fundamental, thus making it impossible to rely on exemption clauses to escape liability.
A similar disposition can be extended to terms implied by law, thereby disallowing reliance on exemption clauses to deny the weaker party the rights
enshrined by the enabling Act.

C. Statutory Provisions on Exemption Clauses
The Sale of Goods Laws of different states in Nigeria make different provisions on the applicability of exemption clauses to terms of contracts, including fundamental breaches and breach of fundamental terms. In addition, the
FCCPA prohibits the exclusion of certain terms in contracts, particularly contracts with consumers. Some of these provisions are stated below.
Section 190 Contract Law of Anambra State 199125
Nothing in the foregoing shall be construed as to enable a party
guilty of fundamental breach of a contract, or a breach of a fundamental term to rely upon an exemption clause so as to escape
liability.
The above provision is the only local law prohibiting reliance on the exemption clause where there is a fundamental breach or breach of a fundamental
term. In Oceanic Bank International (Nig.) Ltd v G. Chitex Industries Ltd26
and International Messengers (Nigerias) Ltd v Pegofor Industries Ltd27 arising
within the domain of this Law, the Supreme Court relied on this provision to
disallow reliance on exemption clauses involving fundamental breaches.
Section 56 Sale of Goods Law, Lagos State 201428
Where any right, duty or liability would arise under a contract of
sale by the implication of law, it may be negatived or varied by
express agreement or by the course of dealing between the parties

25
26
27
28

Cap. 32, Laws of Anambra State 1991.
(2000) 6 NWLR (Pt 661) 464 (CA).
(2005) 15 NWLR (Pt 947) 1 (SC).
Vol 9, ch S1.
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or by usage, if the usage be such as to bind both parties to the
contract.
It is seen that this provision gives parties the liberty to insert exemption
clauses to vary the rights and obligations implied by this Law. In other words,
parties are entitled by virtue of this provision to insert clauses to exclude any
right, duty or liability which would arise by implication of this Law.
It is pertinent to note that s. 62 of the Sale of Goods Act 1930 (India) is
exactly the same as the above. This shows that these laws are still operating
under the provision of the repealed Sale of Goods Act 1893 (UK). However, as
will be seen in subsequent paragraphs, the position of the English law on this
has changed. Under the amended version of s. 55(1) of the Sale of Goods Act
(UK), the provision of the section on exemptions clauses in relation to consumer contracts is now subject to the provisions of the Unfair Contract Terms
Act 1977 and the Consumer Protection Act 2015.
Section 65 Plateau State Sale of Goods Law 198829
(1) where a right, duty or liability would arise under a contract of sale by
implication of law, it may be negatived or varied by express agreement
or by the course of dealing between the parties, or by such usage as
binds both parties to the contract.
(2) nothing in subsection (1) of this section shall be construed to permit the
exclusion by express agreement or otherwise of any condition or warranty implied by this Law.30
The above provision presents a contrast as it does not allow the exclusion of implied terms. It is clear from sub-sec (2) that implied terms cannot
be excluded. The implication is that parties cannot exclude the conditions and
warranties implied by this Law by means of an exemption clause.
It needs no emphasis that a uniform provision that prohibits the exclusion
of implied terms in a sale of goods contract is necessary to protect the buyer’s
interest and other weaker parties. But a more cogent argument relates to the
validity of the above state laws where they conflict with the provisions of the
FCCPA, which is a Federal Law. By s. 4(5) of the Constitution of the Federal
Republic of Nigeria 1999 (as amended), any state law inconsistent with any
provision of the Constitution is void to the extent of its inconsistency.

29
30

Edit No. 14, 1988.
See also s 66(2) of the Kaduna State Sale of Goods Law, which is the same as this provision.
Also, s 65(2) Sale of Goods Law, Delta State.
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D. The Federal Competition and Consumer Protection Act
Part XV of the FCCPA contains comprehensive provisions on the rights of
consumers. While some of the provisions are couched in the form of rights,
others are direct prohibitions of terms that adversely affect consumers’ interests. Any contractual term that seeks to restrict or exclude such rights will be
treated as null and void in the case of those which confer specific rights on
consumers. As regards outright prohibitions, the terms so prohibited are analogous to exemption clauses and have the same effect as such clauses.
Additionally, Part XVI prohibits the exclusion of certain duties imposed on
manufacturers and other suppliers of goods and services by the Act. Some of
the provisions relevant to this paper are highlighted below.

(a) Specific Consumer Rights
Specific consumer rights covered by this Part include the right to information in plain and understandable language (s. 114); disclosure of price of goods
or services (s. 115); product labelling and trade descriptions (s. 116); disclosure of reconditioned or second-hand goods (s. 117); sales record (s. 118); right
to select suppliers (s. 119); right to cancel an advance reservation, booking or
order (s. 120); right to choose or examine goods (s. 121); right to return goods
(s. 122); right to fair dealings (s. 124); rights pertaining to the quality and
safety of goods and services (s. 130); rights to safe, good quality goods (s. 131);
and implied warranty of quality (s. 132).
Taking some of these rights for illustration, s. 120(1) gives the consumer
the right to cancel any advance booking, reservation or order for any goods
or services, subject to a reasonable charge for cancellation by the supplier or
service provider. Sub-section (2) ensures that the affected undertaking does not
impose an arbitrary sum under the guise of a cancellation charge by stating
the instances where a charge will be regarded as unreasonable, such as, among
others, where the charge exceeds a fair amount in the circumstance. The effect
of this provision was contested in Chukwuma v Peace Mass Transit Ltd31 discussed below.
Another example is notice relating to loss or damage to any goods displayed
by a supplier. Section 121(1) provides that notwithstanding any statement or
notice to the contrary, a consumer or potential consumer is not responsible for
any loss or damage to any goods displayed by a supplier unless the loss or
damage results from action by the consumer amounting to gross negligence
31

Suit No. E/514/2021 delivered on 7 April 2022 by C.O. Ajah, J (unreported).
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or recklessness, malicious behaviour or criminal conduct. This means that any
notice that seeks to impose liability on the consumer for acts prohibited by this
provision will be null and void.
The Act also confers consumer’s right to return unsafe or defective goods.
Subject to the stipulated conditions, s. 122 provides that in addition to the right
to return unsafe or defective goods under any law or enactment, the consumer
may return goods to the supplier and receive a full refund of any consideration
paid for those goods.
The position is, therefore, that a clause which seeks to restrict any of the
above rights or other rights conferred by the Act can be challenged by the
affected consumer.

(b) Direct Prohibitions
Terms directly prohibited in contracts with consumers include unfair, unreasonable or unjust contract terms (s. 127), and terms which defeat the purposes
and policy of the Act (s. 129). Section 127 prohibits undertakings from marketing goods or services, or entering into agreements for the supply of any
goods or services, in a manner that is unfair, unreasonable or unjust. The section defines when an agreement would be regarded as unfair, unreasonable or
unjust, and this includes when the terms of the agreement are so adverse to the
consumer as to be inequitable.
Section 129 prohibits undertakings from entering into agreements which
have the general purpose or effect of defeating the purposes of this Act; or
which purport to deprive a consumer of the right to return defective goods; or
limits or exempts the undertaking from liability for any loss attributable to its
negligence or the acts of its agents.

(c) Prohibition of exclusion of certain obligations
Part XVI of the Act enumerates the duties of manufacturers and other suppliers of goods and services and prohibits the exclusion of some of such duties.
The duties that cannot be excluded include liability for damage caused wholly
or partly by defective goods or the supply of a service (s. 136); liability arising
from sale or supply of goods (s. 137); liability for breach of implied obligations
by law (s. 138); liability in respect of correspondence of goods with description
or sample or quality or fitness for any particular purpose (s. 139); and liability
for misrepresentation (s. 140).
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Section 138 extends the protection of consumers to terms implied by law
concerning the sale of goods. Subsection (2) provides that as against a person dealing as a consumer, liability for breach of the obligations arising from
a seller’s implied undertakings as to the conformity of goods with description
or sample, or as to their quality or fitness for a particular purpose, shall not
be excluded or restricted by reference to any contract term. Similarly, a seller’s implied undertaking as to title cannot be excluded. Under s. 144, where a
right, duty or liability would arise under a contract for the supply of a service,
it shall not be restricted as regards a person dealing as a consumer.

E. Enforcement of rights by a consumer
Section 146 states the various channels of redress that an aggrieved consumer may adopt to enforce his rights. These are by—
(a) referring the matter directly to the undertaking that supplied the goods
or services;
(b) referring the matter to the applicable industry sector regulator with
jurisdiction, if the undertaking is subject to the jurisdiction of the regulator; or
(c) filing a complaint directly with the Commission.32
Subsection (2) provides that notwithstanding the channels enumerated
above, an aggrieved consumer can directly approach a court with appropriate
jurisdiction to seek redress. This provision has nipped in the bud the possible
argument as to whether a claimant should exhaust the above channels before
approaching a court for redress. In the recent case of Chukuma v Peace Mass
Transit, the claimant instituted court proceedings without resorting to any of
these channels. The defendants did not challenge this step, and rightly so. Any
objection would have been contrary to s. 36(1) of the Constitution, which gives
every person in Nigeria the right to fair hearing before a competent court or
tribunal.
In this case, which was decided in April 2022 by a high court in Enugu
Judicial Division, the plaintiff paid the sum of N500.00 to the defendants, a
popular private transport company in Nigeria to convey him to Enugu, but
due to time constraint and undue delay by the defendants, he cancelled the
arrangement and asked for the refund of the sum paid as transportation fee.
The defendants refused, insisting on their policy of not refunding money after
32

The Federal Competition and Consumer Protection Commission, the regulatory agency created by the FCCPA.
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payment. The plaintiff left the sum with them and found his way to Enugu.
He later wrote a letter, Exhibit ‘4’, to the defendants demanding the refund of
the N500.00 paid as the transport fee, but the defendants refused, failed and
neglected to reply to the said letter. This prompted him to bring this action to
enforce his right as a consumer.
In their defence, the defendants relied on, inter alia, their policy of no
refund of money after payment. However, they did not deny, controvert or challenge any of the facts deposed to by the plaintiff in the supporting affidavit.
The court considered sections 120, 104 and 129 of the FCCPA in relation to
the suit. In particular, the court noted that s. 120 allows clients or customers
to cancel their previous bookings or reservations if the need arises, and such a
customer is entitled to a refund of the sum of money they paid, if any, for the
goods or services subject to the right of the provider to deduct a reasonable
charge for the cancellation. The court declared the no refund of money after
payment unlawful and held in favour of the plaintiff.

F. Lessons from Nigeria and Two Selected Jurisdictions
A prominent lesson emerging from the Nigerian experience is that with
effective statutory provisions and judicial activism, the ability of suppliers of
goods and services to stifle consumer protection through the use of exemption
clauses will be greatly curtailed and ultimately eliminated. In cases covered
by the rights of consumers enshrined in the FCCPA, any attempt to abridge
or exclude any right conferred on consumers can be successfully challenged,
as witnessed in the case of Chukwuma v Peace Mass Transit. Similarly, the
breach of any of the Act’s provisions prohibiting the inclusion of unfair, unreasonable or unjust contract terms or duty imposed on manufacturers and other
suppliers of goods and services is null and void and of no effect. The implication is that a good starting point in the protection of consumers against the use
of onerous terms and clauses is the enactment of laws that curtail the freedom
of suppliers, who, invariably, are in a stronger bargaining position, to insert
such clauses.
This trend is also noticeable in other jurisdictions such as the United
Kingdom and India. For example, the United Kingdom has a robust system of
control of exemption clauses in consumer contracts.
Section 3 of the Unfair Contract Terms Act 1977, which applies to all contracts, provides that where one party deals as a consumer or on the other’s
written standard terms of business, the other party cannot exclude or restrict
any liability of his in respect of the breach; or claim to be entitled to render a
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contractual performance substantially different from that which was reasonably
expected of him, or to render no performance at all except if the contractual
term satisfies the requirement of reasonableness. Section 6 deals with exemption clauses in the sale of goods contracts and provides that, as against a person dealing as a consumer, liability for breach of the obligations arising from
the seller’s implied undertakings as to the conformity of goods with description or sample, or as to their quality or fitness for a particular purpose (sections 13 - 15 of the Sale of Goods Act 1979) cannot be excluded or restricted
by reference to any contract term. As against a person dealing otherwise than
as a consumer, the liability specified in subsection (2) can be excluded or
restricted by reference to a contract term; but only in so far as the term satisfies the requirement of reasonableness – s. 6(3).
Other laws restricting the freedom to insert exemption and unfair clauses
in consumer contracts include the Consumer Protection Act 1987, Consumer
Rights Act 2015, and Unfair Terms in Consumer Contracts Regulations 1994.
In addition, under the amended version of s. 55(1) of the Sale of Goods Act
(UK), the provision of the section on exemptions clauses in relation to consumers is now subject to the provisions of the Unfair Contract Terms Act 1977 and
the Consumer Protection Act 2015.
India presents a further example of statutory restriction of unfair terms
in contracts with consumers. This is achieved by the prohibition of ‘unfair
contracts’ in contracts with consumers. Section 2(46) of the CPA defines an
‘unfair contract’ as a contract between a manufacturer or trader or service provider on the one hand, and a consumer on the other, having such terms which
cause a significant change in the rights of such consumer. Among the contracts
included in this definition is a contract imposing on the consumer any unreasonable charge, obligation or condition which puts such consumer to a disadvantage. Additionally, s. 2(9) lists the rights to which consumers are entitled.
One such right is the right to be protected against the marketing of goods,
products or services which are hazardous to life and property. The result is that
if a supplier of goods or services inserts a term that is in breach of this or any
of the other rights enshrined in the Act, it can be successfully challenged.
Statutory provisions provide the backbone for judicial decisions. This being
the case, the need for effective and comprehensive statutory control of exemption clauses and other similar terms that undermine consumer protection cannot be overemphasised.
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V. CONCLUSION

It is observed from the forgoing discourse that the FCCPA contains innovative provisions prohibiting the inclusion of unfair contract terms and exemption
clauses in contracts with consumers. In addition, the courts have also considerably whittled down the scope of application of exemption clauses through purposeful interpretation. More so, the adoption of the rule of law by the Supreme
Court in Mekwunye v Emirates Airlines, apart from putting to rest the uncertainty pertaining to exemption clauses and fundamental breaches, is expected
to have an indirect positive influence on the interpretation of exemption clauses
in all cases in Nigeria.
In conclusion, the combined effect of statutory and judicial positions is that
exemption clauses are sliding towards extinction, thereby paving the way for
improved consumer protection in Nigeria.

